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Criminal evidence — Robbery with aggravation — Identification — Weakness in identification evidence not put together for jury in summing-up —
Victim’s failure to disclose either orally or in writfen statement the fact that she knew man whom she later identified — Necessity for trialjudge fo
direct jury or weight to be given identification in such circumstances.

Criminal evidence — Witness for the prosecution — Statement to the police favourable to defence — Duly of proseculing counsel ?0 make
statement available to defenice ~ Failure fo do so — Miscarriage of justice — Ground for allowing appeal, |

i
The appellants were convicted by a_ury of the offences of burglary, robbery with aggravation and rape. The prosecution alleged that in the
early hours of the morning of 14th April 1977 three men entered the bedroom of the complainant, Clara Sankar where she had refired the
pre\nous night. There, they aroused her from slumber and covered her mouth while some pieces of Jewetlery were removed from hef person.
Other pieces and cash were taken from a bag in the room. All three men then raped her. On the men's departure, Sankar went and spoke to
Kemrajie Persaud her next-door neighbour, and then to the police station where she made a report followed later by a written statement.
Kemraiie, however, did not say that Sankar said she knew the man whom she later identified as the appellant Alleyne nor did Sankarglve her
any deseription of him, although Sankar did reveal to her that she knew ane of the men as ‘Green Boy'. Again, in her statement in writing to the
police Sankar mentioned that if she should happen to see the other men she would be able to identify them, because she saw there 3faces by
the aid of a lighted wall-lamp. Sankar, however, told the jury that as soon as she saw Alleyne in her house she recognised him gs a man
known to her and knew where he was working; although she did not know his name. The appellant Greene was arrested on the evening of the
day of the incident and Alleyne early on the moming of 16th April. Greene was identified by Sankar and her son Jairam Jaipaul, whereas
Alleyne was identified by Sankar alone as two of the three men in question, but there was no other evidence to support these identifications.
Each appellant raised an alibi as his defence and each called one witness in support of it but they were convicted on all three courits of the
indictment. On appeal to the Guyana Court of Appeal, counsel on their behalf argued at some length that the summing-up was insuffi c.|ent and
unsatisfactory on the guestion of identification. i

Held — (i) (per Haynes C} Sankar's failure to disclose in her complaint to her neighbour the fact that she knew the man she later |dent|f ed as
the appellant Alleyne was 2 notable weakness in her identification to the extent of the weight the jury gave it. The trial judge should have dealt
with this matter but failed to do so. :

!
(i)} The written statemani given hy Sankar to the police, if it did not impliedly assert that the man she later identified as the appellarﬂ Alleyne
was unknown to her then it, at least, tended strongly to suggest so and the jury should have known about it. It would have been reasanable for
the jury tro imply Sankar did not know the appeliant in the absence of an acceptable explanation. If she were unable to give one, !

I}

|
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(m) [t was the duty of prosecuting counsel fo show Sankar's police statement to the defence directly, or to the trial judge in the first plqce who,
in turn, would have had to make it available to the defence.

her credibility might have been reduced and the jury might not have been convinced that Alleyne was one of the robbers.

{iv) The trial was unfair because of the flaws in the summing-up and the irregularity of withholding the information from the jury. A mlSCarnage
of justice might have occurred and the conviction of Alleyne cannot stand. i

5
H

(v) (per KS Massiah JA) The trial judge approached the case as if the only consideration was Sankar's credibility without paying due regard fo
the notable element of possible mistake on her part and Jaipaul's and the consequent requirement for caution and the need {o be surg that no
mistake was made. |

a‘
{vi) The evidence concerning the appellant Green's identification was so cogent and compelling that a reasonable jury properly direct=d would

inevitably have convicied hirn. ;

i

{vii) There was no miscarmage cf justice in the respects in which the trial judge’s summation was flawed in relation to the appe!lani Michael
Greene and his appeal must be dismissed,

Guidelnes for salisfactory identificalion in R v Tumbull ((1976) 3 All ER.549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA)
considered and applied.
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HAYNES C. These two appellants Michael Greene and Walter Alleyne, after a trial before a judge and a jury, were convicted at the Berbice
Assizes on 21st March 1978 of burgiary, robbery with aggravation and rape. Each was sentenced to seven years’ imprisonment and ten
lashes. Each appealed to this court against his conviction. Several grounds of appeal were argued. But at the end of the hearing, we
reserved decision only on the question of identification which was the critical issue at the trial. i

[t was a short one. The victim Clara Sankar and her fourteen year-old son Jairam Jaipaul identified Greene, who was the first accused,
and Sankar alone identified Alleyne who was the second accused, as two of the three men involved in the offences. But there was:ino other
evidence in the case to support these identifications. The defence was an alibi. Each appellant made an unsworn statement from %the dock
and called a witness in support of it. After a deliberation of only 22 minutes, the jury reached a unanimous verdict of guilt on every coynt of the
three-counts indictment.

The case for the prosecution was uncomplicated. Sankar told the jury that on Wednesday, 13th April 1977 at her home at Lot 10 Church
Street, New Amsterdam, she and her three children (Jaipaul Jairam, Petula, six years old and Cecelina, four) retired to their bedroom around
7.30 pm, she on cne bed. and they on anather, two feet off. Around 2.30 to 3.00 am on 14th April, she was aroused by the feel gf a hand
covering her mouth. Thereafter, for a half to three quarters of an hour (her estimate of the time) she had a frightening and humiliating
experience. Some pieces of jewellery were taken from her person, others and cash from a bag behind the bedroom door, and everyogne raped
her. During ali or most of ihis time, there was a knife at her throat, held there by one or the other of the three men. Immediately afterjthey left,
Sankar went over to her next door neighbour Kemrajie Persaud called Sheila and had a conversation with her. Then she went to thé Central
Police Station and made an oral report 10 Detective Constable Granger around 3.20 am. Later the same day between 9.00 and 10.09 am she
gave a written statement to him. The appellant Greene was arrested about 7.50 pm on the said 14th April and Alleyne around 7 ain on the
16th. | shall refurn to the facts later. ;

On appeal before us, counsel for each appellant argued at some length, that the summing-up on the question of identification was
insufficient and unsatisfactory, mainly because it did not follow the directions faid down in R v Tumbull and Others ([1876] 3 Al ER 54D, [1977]
QB 224, [1978] WLR 445, 63 CrAppRep 132, CA), now usually referred to as the Tumbull Rules, and because, that apart, they werz not fair
enough and in some respecis misleading. Because in the majority of jury cases here identification is the crifical issue and this is often so in
summary trials also, it could be of possible assistance to judges (and magistrates also}, to put together and summarise how the iaw on the
question of directions on iuentiiication stands today, before considering its application to the evidence in this appeal. i
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At criminal trials the common sense and the common experience of men and women on a jury must guide them when they have fo decide
what measure of credence and dependence they shouid accord to evidence that they have heard. All the rules which have been evglved are
in accord with the central principle of our criminal law that a person should only be convicted of a crime if those in whose hands thefdecision
rests are sure that guilt has been established. 1t has been recognised, however, that the risk or danger of a wrong decision being reached is
greater in certain circumstances than in others. It is where those circumstances exist, that rules aimed at reducing to a minimum as far as
humaniy possible, the likelihood of error resulting in a miscarriage of justice, have been introduced into the practice of the courts from time to
time. The prablems of identification generally and in special circumstances fall within this category. {

In those cases where identification is in issue, a witness will say, either, ‘I knew the accused (before the day or night in question] and his
name’; or ‘| knew him by signt

3970 |

onty’; or ' had never seen him before’. As regards the first two positions, the problem mostly would be one of ‘recognition’ rather than
identification’ strictly as in the third class. But the term ‘identification’ is used generally to describe all three situations. And in every pase the
question would be whether the witness made a real and true identification. s

Tumbull's case (19761 2 Al ER 549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA) was decided in July 1878. Prior foithis, the
accepted judicial approach to the problems of identification was fairly reflected in two judgments. One was Arthurs v A-G for Northerg ireland
(1971) 55 CrAppRep 164, ML, (1970) 114 Scllo 824). This was a judgment of the House of Lords. The detailed facts do not matter. it
suffices fo mention that the aprellant was convicted on evidence of identification of a single police constable who claimed he knew hifn before
by sight only. In his speech, with which the rest of the House entirely agreed, Lord Morris had this to say (1971) 35 CrAppRep 161 at 169:

"Where conviction will involve the acceptance of the challenged evidence of one or more witnesses in regard to identification, a
summing-up would be defisient if it did not give suitable guidance in regard to identification. The circumstances of individual c;ases will,
however, greatly differ  Thus there may be cases in which a withess can say that at a certain place and time he saw and clearly
recognised the accused person. If the accused person was someone who was well-known to him or at least was well-known fo him by
sight and if the conditions at the relevant time were such that there was nothing to impede or to prevent recognition or §to make
recognition difficuit. then 2 jury would mainly have to consider whether the withess was both truthful and dependable. It was for the jury to
decide not only whether the police constable was a truthful witness, but also whether the conditions which existed at the time »?/hen the
police constable claimed to have seen and recognised the accused were such that a mistake might have been made.’

And later ibid at 169, 170 3

| refer to cases where a witness has been someone whom he does not in any way know and has had over a pericd of time t6 carry in
his mind's eye a recoilection of the person and then is at some later date asked (either at an identification parade or at some place) to
say whether he can recognise the person whom he previously saw. In such a situation it is manifest that dangers may result frorn human
fallibility. | would leave for future consideration the question whether there is need to lay down any rule for the guidance of courts in such
cases. A summing-up that fails to give adequate instruction to the jury, or which in the circumstances and in relation to the facts of a
particular case fails carefully to alert them to the risks of convicting an innocent person, might in any event to be held to be defeclive..”

|
The other case was K v Long (1973) 57 CrAppRep 871, 117 Soldo 728). There the court dealt to some extent with the question which the
House of Lords left for future consideration, as to the need to lay down any rules of guidance for the courts in cases where the issue &t the trial
is whether one or more withesses, who did not know the accused before the incident out of which the trial arose, has or have made correct
identification. Again the detailed facis do not matter save that it was that type of case. There were weaknesses in the evidence of ali three
identifying witnesses. These were ful'y probed in cross-examination and discussed in the summing-up. On appeal, counsel asked the court to
adjudgs that in all such cases whare guilt depends upon visual identification evidence the judge should warn the jury of the dangers of such
evidence and alert thern ic the nead for caution. :
In the judgment of the courl dismissing the appeal Lawton LJ said (1973) 57 CrAppRep 871 at 877-878:

‘In our judgment, tha law does not require a judge in this kind of case to give a specific warning about the dangers of conyicting on
visual identification; stil less :
% 398
does it require him to use any particular form of words. In these cases, as in all, a judge should sum up in a manner which will make
clear to the jury what the issues arz and what is the evidence relevant to these issues. Above all he must be fair;, and in cases;in which
guilt turns upon visual identification by one or more witnesses it is likely that the summing-up would not be fair if it failed to point out the
circumstances in which sush identification was made and the weaknesses in it. Reference to the circumstances will usually r?uire the
iudge to deal with susly 'mportant matiers as the tength of time the witness had for seeing who was doing what is alleged, the pesition he
was in, his distanza frem the accused and the quality of the light. I the witness had made mistakes on the identification paradefor at any
othar relevant tme, fairness probably recuires that the jury should be reminded of them, Above all the jury must be left in no goubt that
before corvicting they must ba sure that the visual identification is correct. This can be dane in many ways.’
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So no such general rule was laid down then. :
Butin Tumbull's case ([1976] 3 Ali ER 549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA) a full court (of five judges) essayed to
lay down rules of guidance for the judges. In their judgment, Widgery LCJ explained the reason why (1976) 63 CrAppRep 132 at 137:§

‘Each of these appeals raises problems relating to evidence of visual identification in criminal cases. Such evidence can bring about
miscarriages of justice and has done so in a few cases in recent years. The number of such cases, although small compared with the
number in which avidence of visual identification is known to be satisfactory, necessitates steps being taken by the courts, inc]4ding this
court, to reduce that number as far as is possible. In our judgement the danger of miscarriages of justice occurring can be muchireduced
if trial judges surn up ta juries in the way indicated in this judgment.’ i

The Lord Chief Justice emphasised frst the requirement that the judge should wam the jury of a special need for caution before convicting
the accused in reliance on ihe ieentification evidence of one witness, and even where more than one witness identifies him; and he should go
on to explain the reason why such caution is needed. He should also refer to the possibility that a witness might be positive and sujre of his
identification and still be honestly mistaken. This special need for caution must be directed in fit cases even when the identification Wfas made
after a long period of observation or in satisfactory canditions by a retative or a neighbour or a close friend or a workmate or the jike. For
mistakes in identificaton have been known to occur even in such cases. Secondly, the jury must be told to examine closely the cbnditions
under which the withesses or witnesses saw the person identified as the accused at the trial. ;

Thirdly, he must discuss as such any specific weaknesses in the identification evidence, meaning any circumstances which might tend to
weaken its value. Fourthiy, even when & witness is purporting to recognise semecne whom he knows, the jury should be remindﬁgd that in
human experience mistakes in recognition of relatives and frends have been made. !

Fifthly, if the quality of the identifying evidence is poor, as for example, when it depends solely on a fleeting glance or even onia longer
observation made under déficult conditions, the judge should withdraw the case from the jury and direct an acquittal, unless therg is other
evidence which goes 1o support the corectness of the identification. This other evidence may be corraboration in the sense lawyers, use that
word. But it need not be, if its effect can be to make the jury feel sure of the correciness of the identification evidence in spite of its weakness.
For example, a witnass got anly = fleeting iook at a man's face as he snatched a purse and ran off. Later at a parade he identifies thelaccused
as the thief. If this is all the proof. it would be poor quality identification. it might require the judge to withdraw the case from the jury. {But if, in
addition, there is evidence that the sratcher was seentoruninto a i;

& 3994 ;
house nearby and it turns ouf that ihe accused lived there, this could be sufficient to justify safely leaving all the evidence to the jury to
assess its valus. !

And =0 sixthly iftrere iz any svidencs in tha case capable of supporting the identification, the judge should identiy it to the jury fo-:" them to
decide if it dore make them fael sure no mistake was made. Similarly, if there is any evidence or circumstance which the jury might think was
supporting. when it could not be the judge should tell them so. For example, he should warn them, where the accused does not give
evidence, that this by #self cannot support the identification, and also that i they felt that he told lies about where he was at the material time,
this does not by itself nrove that he was where the identifying witness says he was. If they believe his alibi, then clearly it would be g positive
case of mistaken identity But if they disbelieve it, then their duty is to examine closely the prosecution’s evidence of identiﬂcatic;n to see
whether a mistake might \rot 1nust’) bave been madz. If so, the jury should be told, the prosecution’s case would not have been proved
beyond reasorabls deuit ;

N sopacific local instancas of praved miscarriages through rmistaken identification have been drawn to our attention. But it is impassible to
believe that our juries have s'ways besn right in convisting purely on identification evidence. So, although these rules of guidance are based
on the English experience. | feel (and my brothers also) we shoutd adopt them, and indeed we believe we have already done so in‘previous
judgments. b

Flamnly, these directions are aimed at guiding the jury o a just verdict in these cases. What underlies it all, is the judicial recognit*'pn of the
possibilities of mistakes in identification, and of the tendency of juries to under-estimate the dangers or brush them aside altogether and to
attribute too great probative »aiue to the fact that the witness I1s positive and honest. Judges too often sum up in terms which contribule fo this,
or, at least, do not heip to avertit. A direction that they may convict if they 'believe’ an identifying witness or think him ‘a truthful persan’, might
be faultiess if the accused is well-known to hirn and the conditions for recognition are so good that a mistake is a mere remote possibility and
the real issue becomes one of cradibitity. Bul if it is a case of the identrfication of a stranger, particularly upon a fleeting glance of his face only,
such a direction coud resust n e conviciion of an innocent man and a miscarriage of justice. For then what the jury have to decide would be
whether the circumstancss ot the identification are such that the witness was in a position to make an identification on which it would be safe
for them to rely. and not marely whether he is ‘honest’ or ‘truthful’ or ‘sure™? ;

S0 a judge shouid tzke carg o wam the jury strongly about these matters in such cases. What is required is not a bare or perfunetory and
passing reference while recitng the evidence, or at the beginning or ending of the summing-up like, for example, ‘mistakes are sgmetimes
made’ or ‘an horest witness might be mistaken', and nothing more, When viewed as a whole, the summing-up must ensure that theiminds of
the jurars are aleried 1o the practical possibilities of mistakes (if any) on the evidence of identification and fo the aspects of it to be ‘carefully
consigerad in this respact. :

i Tumbali (19767 3 A ER 549, [1977] OB 224, [1678] WLR 445, 63 CrAppRep 132, CA) the court heard together the separate appeals
of Tuinbull and Carmeto foanvicted of conspiracy to burgle), of Whitby {convicted of robbery), and of Roberts (convicted of unlawful w?unding).

|

;
i
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The critical issue in the appeats of Tumbull, Whitby and Roberts was their identification. In every case there were notable weakness&_s in the
evidence of it. Turmbuli was identified by a detective constable who said he knew him before. He had a brief fleeting view of th  side of
Turnbull's face at night albeit in a well lit street. from a moving car. But there was other evidence which went to support the identiﬁc;!inn. So
his appeal was dismissed  Whitby was identified by three witnesses. Each saw him in daylight for a brief perfod and did not know him before.
There was no satisfactory supporting evidence. His appeal was allowed. Roberts was identified at night by two persons who saw him ror a few

moments, by flashing lights in a dance hall. They did not know him before and
< 4000
there was no supsarting proof at all. So his appeal was allowed also. So all these cases were ‘fleeting glimpse’ ones. :
Toembull (197512 ALER 549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA) was followed shorlly by several cases!'in which
counsel, for one reasen or another, feit they could bring those cases within the principles of that authority. In every one the directi?ns were
pre-Turnoull ones, and, on appeal frem conviction, the guality of the evidence of identification was challenged and had to be considered. Quite
a few 2re unreported. and arly hrief notes of them ars now available. But even so, they could be helpful to trial judges, and | myself have
found them so in the preparation of this judgment (see Criminal Law Review, September 1977, pp 509-514). These are some ofthe later
decisions which emahasize and Uustrate hew Tumbuf (1A76L.3.AILER 549, (1977] QB 224, [1976] WLR 445, 63 CrAppRep 132,%CA) has
been applied and distirguizhed :
Janaway and Croff {Tirnes 270 August 12761 27th August 1976 {unreported): daytime assault on two victims by six youths emerg‘ing from
betwaen a railway steton and an adianirg hotal giving the imprassion of men looking for trouble; two of them spoke to the victims who were
attacked. then all 4= assziizrts -an awzy; both idsriified dafendants; heid (Orr L, Park and Kilner Brown JJ), the identifying evidence was
strong anc rightly so weated and "what s peer identfication may turn ... not only on the objective surrounding circumstances but on the
subjective element of the impression made by the ideniifying witness ard here it seems to us there were good grounds for thinking that he was
a gocd witness'. Peler Flias Leeman (Times. 8th October 1976), 8th October 1976 (unreported): charge of conspiracy to rob; c;ﬁefendant
identified by three potice officers who nad follswea him at comparatively close range for approximately three minutes during which, from time to
time, ha would turn arourd and ireerien hem with a pistol from fairly close up; held (Lord Widgery LCJ, Forbes and Slynn JJ) the appellant
was & man of really unusual anpearance and ' was not a single ghmpse identification but a reasonably good period and situation injwhich to
look carefully at his descrintion’. Both appeals were dismissed. §
Freaerick Williars Evans VTines, 3th Decembar 1976), 8th December 1976 (unreporied): an affray at night in a public house: defendant
was identified by a customer who had him undar observation {or several minutes as he stood on a stool, head and shoulders above the crowd,
throwing glasses at cerscns figniing and snouting aggiessively; held (Lord Widgery LCJ, Talbot and Slynn JJ), it was not a fleeting glace one,
and 'if the jury were sehsfied that the witness was a reliable man and his opinion was to be accepted they were perfectly entitled to follow his
identification based as it was on several minutes of opservation’. Raymond Charles Gibson (Times, 20th December 1976), 20th December
1976 (unreported): burglarv with intent: the identifier. a police officer, had a ‘split second’ look at the offender; there was no supporting
evidence; held (Lawton, Waiier LJJ, vWien &, aopeal aliowed, as there was no adequate warning about the dangers of identiﬂcatiob and for
non-airection as to the passwilty of nanest misiake by the palicernan instead of deliberate lying. Terrence Pollard (Times, 13th Januagy 1977),
13th January 1977 (unreponted): assault causing bodly harm; the main identifying witness did not know defendant personally, ang only by
sight. tmere was a nomble waaknass In fhe evidence, in that he must have eired either as to man or date appeal allowed. (Stephensop, Waller
LJJ and Slynn 0); and Samail Be'aid (imes, 21st March 1877), 21st March 1977: an attempted theit by an offender under police obzervation
following eanier suspicious movamenis: apeeal dismissed; the court (Lord Widgery LCJ, Eveleigh and Wien JJ) said Tumbulf (197613 ALER
549, [19771 QB 224 {1978 WL 248, 83 CrappRep 132, CA) was a case dealing with the type of identification where, on account of the
passzga of ime or the lack of ahity to cary aut a procer observation which could afford reliable recognition, there are impediments in the way
of the religbility of the identifzation, and thal ‘the facts which Tumbalf (197613 AILER 549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132,
CA) seeks to cover shoulc surefully be Bome in mind by anyone who seeks to invoke its principles ... this present case is most definitely not
ohe such.’ i
By Keans (19770 58 ZiApplien 247, wes a case where the coloured victim of a racial night assault identified the appellant asé one of a
group of five whize youlhs who atacked nin. He ciaimed he recognised the appellant as someone he knew well by sight on the stregts where
they lived. There was nu surcoirg evidence. And thers ware several !
% 401y ;
weaknessss in the iceritfication  Counsel for the appellant relied on Tumbul ([1976] 3 AlLER 549, [1977] QB 224, [1976] WLR 445, 63
CrappRPep 122 020 The pest vas allowed on the geound, inter alia, that there was no proper warning about identification evidence and
exposL e of the weaknesses 27 il 11 1h2 c2ae, athough it possessed a aegrae of strength. About Tumbull ({1976].3 AlLER 549, [1977} QB 224,
[1976] LR 445 63 Ceinafen 132 T4) Zcanman L (28 he then was) for the court said (1977) 65 CrAppRep 247 at 248:

Howodd b oweonog o Bapea o spoly Tuebad ((1978] 3.AILER.B49, [1977] QB 224, [1976} WLR 445, 63 CrAppRep %32, CA}
irBeExibly Timonen coo i paser, establishes ne catechism, which a judge in his summing-up must answer if a verdict of guilt is to
eizgnd Butit does forvivie & basic prinaiple and sound practice. The principle is the special need for caution when the issue:tums on
evidance of visual 1o asification: the practice has 1o be a careful summing-up, which not only contains a warning but also exposbs fo the
iury the weakrcsses 2nd dizngess ot dentificelion evidanca both in general and in the circumstances of the particular case.’

I R v idenef (Tirscs S0 Juse 2977 18t Jure 1977 (unreperted, but see [1977] Crim LR 510) the Lord Chief Justice spoke again and
explained that ‘Tumbuil was ihe woduct of cansiderable putlic anxiety ehout an identification case where the identifier had only a briet moment
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in which to identify his subject’. He followzd this up in R v Oakwelf ({(1878] 1 WLR 33, [1978] 1 All ER 1223), where he himself had this o say
[1978] 1 WLR 33 at 37 "Tumbull is imendad primarily to deai with the ghastly risk run in cases of fleeting encounters.” However, in two more
recent cases, R v Hunjar (Times, 12th June 1978) 12th June 1978 and R v Raphael {Times, 12th October 1878) 12th October 1978 (both
unreported) Tumbuil was soplied in cases which, even though the transcripts are unavailable, could hardly have been cases o 1 'fleeting
glimpses’ or “fieeting encountears. :

In Hunjan (Times, 12ih June 1678) (see [1979} Crim LR 110 and Halsbury's Review, June 1978, para 297, and The Times, 12th June

1978), the defendant was convicied of conspiracy to possess and supply morphine on the identification evidence of two police officers }Nho had
posed as potential buyars and claimed to have met the defendant in a public house together with his co-defendants, who were also canvicted,
and of two others waiting olitside the pubtic house in which the negotiations for sale were going on, one of whom said he had actuallii walked
over to within 5 vaids o7 the appelant. On appeal, the trial judge’s failure to direct the jury in accordance with the guidelines in Turmbulf ([19176]
AAILER 548, [1977] QB 224, [1978] WLR 445, 83 CrAppRep 132, CA) was held to be a misdirection and one of the grounds for allo%w]ng the
appeal. ;
In 7 v Raphael (Tirnes, 12t Ocwber 1978) (see the Law Society's Gazeite, 25th October 1978) the appellant's car broke down;. and he
left it in a street near the house whare he lived with his mother The next day, police, to whom the appellant was unknown, kept observation on
it from abaut 100 yards av-ey. Thev saw fhree caloured youths standing by it. Another car, which had been taken without authority, was driven
up by a friend of us. The three yourks entered it 2nd vrere ariven away. The appellant was tried and convicted on a count for allowing himself
to be camied in a car takan without avthority  All the cfficers testified that he was one of the coloured men in the car taken without authority.
His defence was an alior The wry were given no general or particular warning about the need for caution in regard to identification evidence.
On appeal the court (Lo Widgery CJ, Eveleigh LJ and Smith J) held that, as the appellant was unknown to the officers, a dirjection in
accordance with Tumbali (119761 3 AILSR 448 [1977] OF 224, [1976] WLR 445, 63 CrAppRep 132, CA) should have been given. His appeal
was allowed, b

I the ght of hesa authorihes, & would appear safe to say this. The typical Tumbuff ([1976] 3 All ER 549, [1977] QB 224, {19%6] WLR
445, 6% CrappRep 132, 7.4 cas: is one where the igentification is based upon a ‘fleeting glimpse’ of or a ‘fleeting encounter’ with a person
unknown to the wdertifier. Sui irs ouidelines have not been restricted to such cases as we have seen. It has been applied where the identifier
had more than a fleeting glance at the faca of the person later identified as the accused, but then unknown to him. It is clear that it is?ntended
to be applied in fit cases ever whera the identifier claims prior knowledge of the person he identified later, but where the condtions for
identification were ponr or difficult. He rmicht have had only a brief gimpse, or a longer observation from a distance, or in very poor lighting
conditions or tne lika. [t mayv wel. he vhat "ha general approach should be to ;

% 4424 :

aprty the Tumrruf 772781 7 4% TR 40 1077) QB 224, [1976; WLR 445, 63 CrAppRep 132, CA) rules wherever the conditions of
identificziion are diffcids or coo” or 2mera’se such thar the possibility of mistake is real, whether the person identified was known to the
identifier or ant. Foo then ihe soasel need for caution is oovicus. The summing-up must be careful. The jury must be warned strongly about
the possibiites of misiake 2na al the weaknesses of the identification must be stressed. i

it Szarman LJ (as ne then was) said in B v Keane ((1§77) 65 CrAppRep 247), Turnbull ‘imposes no rigid pattern, esiabé’shes no
cathacksm, which g judyze in mis sumnung-cp rust ansaer if a verdict of guilty is to stand.” Every summing-up in a case involving the%question
of vicual identificaton cancai (iowr he denncel oatern. Fvery such case has its own features and the summing-up must relate to the
problems of it in it the junge nvset avsss the acproprizie considerstions. As Lord Morris said in Arthurs v A-G of Northem frefand ((1971) 55
CréppRep 181, HL, (1870, 14 Solic 824} (1671) 55 CrappRep 161 at 170), 'He will be guided by his duty as well as by his desire tg ensure,
as far =s he car ensue Pl co inoaani man s convicted T In some cases this could oblige him to follow the Tumbuil ([1976] 3 AlER 548,
[1977] OB 224, [MO7E1WLR 445 33 C-AzoRep 122, C4) guigelines fully, in others, may be only in some respects; and in others agairi may be
not & all AN &van in rases wuete 1t piiletings epnhe i owould not foliow always that, if they are not followed, a conviction wouid be set
aside. For in his judgment ‘ne Lord Snier Justice said only that ‘it wou'd Le likely to be set aside’, not that it will be. If the court is convinced
that, fad the jury been directed corresy they would inevitably hava come to the same conclusion, the conviction would stand. :

If 15 necessary now w examae e pacicular cireumnsiances of the identification of the appellant in each appeal in relation to the ghounds of
it and e law and the awherities just discussed. n nis judgment, Massiah JA will deal with the appeal of Michael Greene. | have had the
advartage ot reading it neicrerand | entiraiv agree with ine conciuston he has reached. | agree also with the reasons given therefor.| In mine,
| pronose trom this pont to deal ony with the apoeal of Warter Allsyne, although for that purpose, | may have to refer to evidence affecting
both appellanrts ;

The evidenre waich the e mus” have accapted was that this appeilant was known to Clara Sankar for about four to five months before.
She had seen him saling ime for ore Salm outside of e New Amsterdam market, where she herself had a stall for a year previously.i She did
not know his name hut she had last sean him 2 week before that night. She recognised him at once by the aid of a lit wall lamp which the
appetiant Michael Greene nad 1n his hanc, as soon as she opened her eyes. Then, both of them were standing just by her bed. His fface was
uncoverad. Both she recuanised ket Fe went 'on too of ner and had intercourse with her for a few minutes. After this, he actually; sat near
to ner with & knife at har mroal ¢ e caoe two men raped her one after the other. In addition, he spoke to her. He asked her if che knew
them in fear, she sad ‘1o He askad bar atsn f Soa woulg make any noise, and she said ‘no’, again from fear, The appeilant v&s in the
bedroom near her for @ suns'amtal 1srgin of tine. She averaged this & half an hour to three-quarters of an hour. During all this time: she was
watching at fis face =3 e 2ain Fl ene was aiso werching the Tacss of the other two men. So she said also. And the appellan Michael
Gresne, for most & s tre, was seaching ower parts of the bedroom for money and jewellery, with the lamp in his hand, except that he
placed 1 on tha other v waen qavent on e and rasad her, :
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#t cannot e disputad that the summing-up Jdid not at al follow the Tumbuall ([1976] 3 AL ER 548, [1877] QB 224, [1976] WLR 445, 63
CrAppRep 132, CA) dwections. Gounsel for the appelfant submitted it should have done so and would like us to apply the statement in that
case {1976) 63 CrAppRep 132 at 139 that A failure to follow these guidelines is likely to result in a conviction being guashed.” On the other
side, counsel for the State contended that this was not 'a Tumbul case’ at all. He relied much on Ferguson v R ([1979] 1 WLR 94} In that
case, an armed robber sicpred & lowy one night on a public road in the island of Grenada, and demanded money from its passengers; COne of
them. Louise Donald, ideniiied him laier as the accused. He advanced towards the vehicle where she was. He pointed a gun at her; He told
her to ramain where she was and io give him ‘all the money made today’. She handed him :

4030

the bag, saying, ‘Here i 3. Hezplier, This is not all, it has more.” She then said, ‘Take the money and leave us alone.” At thisimoment
her husaand came running up towards her, He was shot at a range of about six feet and killed. At the trial of the appellant for mugfder, she
identified hirm as 2 man g% nad knawr for soma five or six years. She admitied she had told no one that night that she had recognised the
kilter, but she did not reczli being askad by anyone whether she had done so. ;

In his summing-up the vial judge did not give Tumbull ((1976].3.All.ER 549, [1977] QB 224, [1876] WLR 445, 63 CrAppRep 132, CA)
direckons. ‘Albouzs Yo ¥l Loz aid set Jrsct the ury in he terms approved in R v Tumbull ((1976] 3 All FR 549, [1977] OB 224, [1976]
WLR 445 62 SranpRan 172 ¢80 Lored Scaoman #2274 ‘the simming-up was as favourable to the defendants as it could be.” He I;xad dealt
fully and fairly with all the possibls weakhesses. ' the identification; and ‘there was nothing in the way in which the judge dealt with the issue of
identity, to suggest that tha umy wers nct ully alerted fo the difficulties in this part of the Crown’s case.' ‘The question,” His Lordship szid, ‘is as
to the riberent strergth o Lotse Deaz'ls igentifisator. 8ha must have been accepted as truthful. But was she relfiable, or was there the
possibifity thai she was misaka ™ Aftar efaring to har evidence, he concluded ‘Their Lordships are in no doubt that the jury reachéd a true
verdict’

Without goubt, the summing-up in this case, unlike that in Fergusot v R ((1979) 1 WLR 94) did not alert the minds of the jury ful|¥ or at all
to the dengers of visual ifenifizedon anu 0 any possible difficulties in the way of the prosecution in this part of their case. The twa passing
directions. namely “if vou feel it is 3 case of rristaken igentity, vou accept the alibi ... and acquit them' and later, ‘if you are not satisfied; you
feel that it may be a case of mistaken mientity ... asoult’ in tne context of the whole charge certainly did not do so. The reason for this is the
way the case was i i~ e juy. @ was put 88 wroly a case of identification based on prior knowledge, that is, a simple guestion of
recognition of a known persan. Counse! far the prosecution told them no question of a ‘guess or mistake’ was involved. The trial judge himself
told them, ‘your only conuict there tihvs appediant and his co-accused) if you are satisfied so that you feel sure that Clara knew those men who
went inm her house that rugn?. . :

The nossibility of & mistake py the prosecuion’s winess in her identification of the accused on her own evidence, in the circumstances of
it, was never really «eft to the jury for them to bear in mind. The issue was put as one solely of credibility rather than of identificaton. The
gueshon of mistake was relares onvy 1o e acceotancs of the alibi or o doubls raised by it. Both prosecutor and trial judge appeared fo reason
that, as the witness cizimed 1o recognise the man she Iser dentified as the appeliant, as one she knew by sight for four to five monttis before,
the crucial issue was whether sha was wing or not as to such knowiecge; so that if the jury believed her truthful, the identification was
established to wslify & convicion. R v Keane ((1977) 65 CrappRep 247) shows this is not so. For, even in such a case, a cautious jury stil
had to nsar in mind that it w&s not & personal acquantance and that an honest mistake could be made even in such a case by & truthful
WItness, i entiyr g e appehar. 23 196 crminal in s case, this was not put atall. The jury should have been reminded to do so. |
s she said che @i, i she saw his face for as long as she said she did, and had conversation With him,
o aifeuk 10 contamplate as the Privy Councit found it to be in Ferguson v R ({1979] 1 WLR 94]. But, in
g cation veere & liy exposed to the jury as such. This was not so here. In his judgment Massiah
JA hzs dealt briefly win po s 01 Clars Sankar's evidence of identification of the appeliant Michael Greene as submitted by
counse mn s bekad ez oo vnal e as satd o0 ke subimission and adopt his criticisms of the summing-up on those matterszas far as
they are relevant to the case of this sepoliant, | wewid add Satkar's filure to disclose in her complaint to her neighbour just after the griminals
left the fast thar sha kaew the cen wno she ater idercfisd as the appellant, if she did know him. Such an omission could be af notable

If the witnese knew e sopansi
the pessibiliie o1 a nesians: o ;
thai casa, ali the poss.Dis wa

weakness in ha ensioaeon 0 e exteed of tha weigy the jury gavwe i The trial judge reminded them of the evidence briefly, and said ‘that,
you will have to coagicer a2l et to i g o B he od not do so. ]
& G4
His Horcur sncuic hiave diracted the june on fhiess maters as potantial weaknesses in the evidence of identificafion of this apgellant. 1t

was for the jury to gre e e el fan,) Yay hought fit, and, having dore se, to decide whether the quality of the identiﬁca;*ﬁon was
affectel. They may Mevs wuno fzay ding that i had inharant strength of a degree sufficient to convince them that they could rely
onit tar o covdction, Tr e oh hav s ave mought it did net, in the absence of any supporting evidence. These were flaws in the
SUMIAC- wiich ot BF waasse T b o3 ter whethe ery mizcarrizge of justice may have resulted. But in the determinatign of this
queskor Ters i anichar e Tr Be aone dered P ooelalsd cossibly Doth to the credibility of Clara Sankar and to the reliabilty of her
identlicanon of iy &

froordrotthis e

Ciem sl e thres me ts6 Far home, she weni over to her neighbour's (Sheila’s) house and talked to her.

Sheila vias salied 2 the £ osenres She said 't asked her /Sankar if she knew the persons. She said she knew one of the men as Green
Bov. She wd cot 3y wealns » Yo oaoy of e sthar rwe mien. Counsel for this appellant submitted that the failure to do sg was an
admission et she 28 oy e Wy Belne ab Al Tounsal for e Sigte disputed this inference. There is much force in thejformers

gorter ina sz diclia vy he st L oenuhio bo tuasiic angstion ssked Yer by her neighbour and friend. Why did she not say 't know one of them

|
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not re-salled and asked whater she did gve he answer Sheila said she gave, and, if so, to explain why she did not mention that she
recognised another men Ir hiz sumiring up. the trial dge refarred fo this evidence briefly. He told the jury ‘that, you will have to consider, but
| shall refer to it leter on.” HMowsver he dod nol. LJ

Fut counsel for the Swats made available to this court the written statement Sankar gave to the police later that morming. It wasiof some
length and detail 1t was taken by the detective constable to whom the first oral report was made and who apparently investigated i At the
close of her account of the incident it reads, ‘| recognised onz of the men to be Green Boy who lives in the said Church Strfiet, New

as Graen Boy and angthe: o2 selling ice with Salim suiside the market; but | don't know his name’ or words to the same effect. SaEkar was

Amstardam whom | know for shout nine monihs. [f | see the other bwo men | be able to identify them because at the time of the incident they
had carned my walil farnp rlighted: in the bedroom and | had a good look af their faces.” At the trial, this statement was not made available to
the defense &t ab, 1t shauvla heve been. |7 1 did not impliedly assert that the man she later identified as this appellant (Alleyne) was unknown to
her then, it at least, tended strongly to suggesi so. And the jury should have known about this. T

It is not inconcaivahle that Sankar may nave been able at the trial fo give reasonably acceptable denials or explanations of; Sheila's
evidence about the suange onussion @ ned (Sanka’s) answer to Sheila's very pointed question. But if, added to this, there is & similar
omission in her writien stalement fo the oolice whose duty it was {o investigate the crime, and who would need all the assistance she ciPuld give
them as to the identitv of the anminais 1 memion her recogniiion of this appellant and her knowledge as to where he might be falind, this
aspect becomes grave It an this had come out ar the tray, In the absence of reasonable explanations by Sankar, the jury would have been
entitied to discredit her evidanca that she recognised any of the men in her home that night then as this appelant and to conclude thalt at least
two (not one only) of the rman were then unknown te her

if s0. then the jury woulg have had 10 examine even mare closely the conaitions which existed that night for identifying an unknown person
reliably. How long dic sre aciualy hava s appeilant's face clearly under observation? How much illumination did the lamp provige during
this time, and carmculany viie o was deirg used sway from ciose 1 the bad py another man whose activities she was also watching?iTo what
extert (i any) roight e obserdancn have Deen impedena oy ernotional siress and deep fear? The trial judge would have been required fo
direct t1e jury s aftenion © s 2io2ch 200 © give directiors he did not give. For in such a case, where, either in the prosecution’s case or
in the oelence, there is ewiaancs wiuch it heleved, asoroves the !

<tz 405'.!
sheges orioy inceiocor o7 cor casonatdy iatiae @ dodbi on it the frig! fudge should give alternative directions to guide the jury. |
Coursel for the spoatiznt so.5900 10 get assiztance fram the case of Eric James v R {{1970).16 WIR 272), also a judgment of the Privy
Councit ¢n agpeat it 91 istsss. by dwe Sourt of Sppes! of Jamaica of James' appeal against his conviction for rape. There ih;é victim's
eviderce was that ner attac o, vho ehe (3 Biss Hal iientified as the appellant (a stranger to her before) later the very same day, was in her
bedroom fram 10 30 o o e mphin in cussion w0 510 ihe next moming. But she said she only got ‘a slight glance at his face’ dring the
night winze he teined 59 ihs deri Laefly sed tumed it off. Alihough, when he left, it had begun to get light, she never said she sawhis face
better ther. Tha Privy Coural hald thers was fauli i ibe summing-up with regard to identification. The trial judge had failed to stress the need
for care on guastions of ifetiy #nd v w0 She evidence 11 ieation to That tagether in one part of his summing-up for the consideration of the
jury. What fhis pre Tl waos et didowne e emchasise the special need for caution in cases where the offender was obéewed in
circumstares whoh magh make 2 suneniifoation dificult And ¥ te relevant contents of the written statement to the police frad been
disclosad 1o the ay and oy i, 1oeould Tave hean aoie ainglicad'e 1o his case.

[t wiae ha duiv of counis T 0o picaanidion t show hiz statement 1o the defence directly, or to the trial judge in the first place, who, in
turn, would have had to maee it avalabie o the defence. As | said egrler, if it did not literally say that the man she later identified {0 be the
appeliant {Allevne) was dren unlnovm to har it tended stronglv to suggest so. The jury should have known she had signed such a statement
as true and correct: shie s ouid navs bean qiven an opponunity to ave a denial or al explanation, for them to accept or reject. Unlebs this is
done in sucn cases e iury M8y 48 8 wiong noire o a case. Thev may give credibility to a witness who does not deserve it. T?"ley may
believe evidente not ariclas o coade oo AU 8 Sustarasgs ot ustice might ensue. i

Here, 1t we ged that Hes man, with i others, reaned and raped & woman in her home at night. She told the jury that, as soadn as she
saw N N NBr PUUSe Se feCod WHed i 85 a man she knew and knew where he was working, although she did not know his name. Yet in
her viiren stateman (o ine 5oncs nows [y wnan she must have been asked if she knew or recognised any of the men, she gave an answer
which ciearly and stienoty sagaests hat sne dia not then recognise anv of the men as this appellant. | myself read it to imply this and it would
have oe°en reasonatra ol tha iy i6 00 $6 in the absance of an acoaptable explanation. She might have given one., But if she was dnable to
do so. har credibiny mari nase oeen reduced ang e jury rught not have been convinced that this appellant was one of the Sriminals.
Pernats he o Pamans he s nor &0 pecatse of he Haws i the summing-up and of the irregularity of withhelding this information;from the
jury, e snat wes not ke 400 @ 0EGENNGE Mehi nave coeurred. Ho is conviction cannot stand. Errors of this kind can subject th : State to
the exrense ano ihe accused 10 e sr0ense ard amwusty of a nawr trial or cause a guilty man to go free. They oblige an appeliate tabunal to
steer benveen the Scyvitz of rieasing o the worid unpunished an acjudged guilty man and the Charybdis of upholding the convigtion of a
POSS iy WOLEGT Do b S0 B LERE 0B LOUN  astisan W the mcre just course, since it is befter to release the guilty than to run the risk of
conviciing tha pnonars

Fwioudd aliow time aroes
order of Mass.ar 33 niee 2 noe

T

s h zver Aleuns st asioe his conviction and enter a judgment of acquittal. | agree alsg with the
e,

i anaks
RS LEREE

MASSLAR Lh, Tre aros w0t weets oo o v and senviclad of the offencas of burglary, robbery with aggravation and rape at the Berbice
Assizes in Marcn 1073, They vierg e3ch oo dsc o anprasonmesit for 2 term of seven vears in respect of each offence, the sentences to run
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concurrantly. In addiion eavh soosliont was ordered to recene a whipping of ten strokes in respect of the offence of robbery with aggravation.

& 406!

They have appealed omim! thair convictons. This judgment, however, relates only to the appeal of the first named appellant Michael Green,
to whom | shalt refar hareeer as tha aspailant.

The facts of this case P ENE Daan ru“u set out in the learned Chancelior's judgment which | have had the advantage of reading in draft.
woudd wish, with respect, to take the bensfit of the Chancellor's summary, and would not myself essay a recapitulation of the facts.

I De Sanes wine 2peeared for the apsellant advanced a number of interesting contentions on his behalf, but his propositions in relation
to the wsue of ideifization, wis™ was *he only crucial one, provoked the most serious consideration, and | propose to deal only ith that
queston.

The essence of i s oomsiant was that the evidence disclosed certain circumstances which tended to dilute the quaht)i of Clara
Sankar's wslimdn e i ¢ e dencfesten of the zopeliant, and for this reason the trial judge in his summation ought to have;followed
the well known guidelines st out in R v Tumbull and Others {{1976].3 ALER 549, {1977] QB 224, [1976] WLR 445, 63 CrAppRep 32 CA).
The wiel jugge omvtes o Jo oo Va e he eedance oo which zUx rce was placed in justification of those comments? Attention was
drawn, first of all, to the svid erce thet the three men were present in - Zakar's bedroom at the same time, so that she could not have given
each one of them her conceniratad and undivided attention for the entire duration of thelr visit. Since her attention was divided, it was argued,
her opportunity for identifeng the anoellant woudd have been less, and her refiability would correspondingly be diminished.

Attantion was alss direcizd o e evidence that all tnree men had sexual intercourse with Sankar. It was contended that during
intercoursa she wollg nave reen corcamed only with the man then assaulting her, and could not have concentrated at that time on }he other
men. This point baars zore kinsnio 1o thz first contention, nasmucn as they both underline the central theme that the circumstances suggest
that Sankar's aftenton was civided, 1 was not as if thare was only one man in the room so that she could have directed all her attention to him
alone

Funnermore. 1 was Lrged thar one ov ihe men helo a iknife at Sankar's throat, and that this must have been so frightening and upéetting an
eXper enge 25 to constiivte alma:t ar imoedimant to prooer identificatian.

Two other magars we s cormente on Lv counsel for the appellant. but they related to the evidence of Jairam Jaipaul, Clara Sankar's
thiteen vear-old son  samsau aso clames o have recognised the appealiant as one of the men who were in the room on the night in ques’uon
He testified that ne haa known fre speellant bafore that night. OF his evidence it was said, first of all, that the trial judge ought to ha\.re warned
the jury of the: need (o examing it with care, necause it was the evidgence or a young child. There can be no doubt that it is important to&gwe this
warning. (2ee R v Cammooey (11367 2 Al ER 272 {1958] 2 (05 432, (18561 3 WLR 219, 120 JP 359, 100 SolJo 454, 40 CrAppRep 95~ 73LAR
161, CCA) and Siate v Aifred keliman ({ 19/5) WWIR 438).) Ceunsel contended also that the jury should have been reminded that JalpauE had
only % “eeting glanca of e e, Aavng amec away n dnaarstandable fear when he noticed that one of the men was holding a kriife at his
mother s throar, Thecz: 2 by T e averted from the men until they left. It was stressed that since he appeared to have had only
a brief moren rownich - ren Ris evidence (a reigticn 1o identification could have had little weight, and the trial judge: ought to
have warned (e juny w0 DG CauLous -m i acsentng it

T was N Lo o o 1 fursgoing circumistances poidy in relation to Clara Sankar's testlmony and that of Jairam Jabaul that
prom pied the sz mascn Ec - b ";M‘ 2 rught 1o higue heen avare of the risk of unreliability inherent in the evidence on this issue, and
shauil for that reasor. have fonowed the quidelines in Tumbull (11976] 3. AILER 549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA).

It was counsets Sonpale e e e 1E uCL, e frome cirecung e jury’s attention to any of those circumstances, dealt only with, and
appezed .3 2muhs B UL TiRan 2as os sesrmed Lo fand swengih o the prosecution's case.

e dirgnstions wdnh s e tu:hve qaw- = jury on the question of identification are what | would call traditional; these were an eschewal
ofthe Contat o7 70 fosuh i

Itz

U iy JL

N et B S G E R £ T <L 1 SRH U 4+] £z CikoaRep 132, CA). They were, without a doubt, general dlreétlons In
esgence Mg e e e ;‘,'.,.‘:e Siren sy migel beoeurs the appallart was one of the men that entered Sankar's house and raped her
befars m :i ro T Rowesvarn aET & mers arﬁr'n"térn of the cantral principle of the criminal law that a person cénnot be
o Coal e o reasewahle 4okt or o amploy the mode of expression suggested in R v Summers (uﬁﬁzlj_éﬂ
Toit4 R T 245, 95 Soido 281, 36 CrAppRep 14, 116 JPJ 388, 68 LQR 314), unless the!j Jury ‘feel

CoT 1(‘ l..q.,rl
;s coarte in other Commonwealth jurisdictions, and finally led to the gndeltnes
AL ER 548, TIQN] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA), was the fact that
- fe e jury in the instant matter, miscarriages of justice had occurred: ‘because
Codnent e el cenisl whom they had testified and because juries had not been glerted to
; o dehil e gogeney of such witnessas’ testimony. And what was most lamentable and alarmingwas that
these nisnaniage: o2 SEG wGEN ©oSOme caies whare witnesses professed to have known the accused for some time béfore the
occurence of *he svenis of vanen ney tastified. The nead o obwite this injustice, as far as possible, was considered to be: urgently
necessary, and it is o thus spai shat e caidedines in Timbee] {((1975] 3 A ER 548, [1877] QB 224, [1976] WLR 445, 63 CrAppRep 1132, CA)
were fashicnad
Thee rigl judoe. newen o 00 e o maERer, awpiosched e case as if the oniy consideration was Sankar's credibility without paying due
regard 1o the notehe aemeset al nosse nugiaie oo tre pant of Sankar and Jaipaul, and the consequent requirement for caution and the need
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To my mind, this was the dimension underscored in cases like Kipaul Sookdeo and Others v Stafe

75 (11974 22 WIR 41), State v Mohamed Khalil ({1975). 23 WIR 50), Sfate v Ken Barow ((1978). 22
VAR W5, Arthurs v A-G for Northem Ireland ({1971) 55 CrAppRep 161, HL., (1970) 114 SolJo

to be sure that no misiake was mads.
(1972 19 WP 407y, Siate v Liovd
WIR 267}, State  Vilhize! H e ot ]
824), Eiic James v R (1% i CET D, e other sases, and finally elaborated and crystaliized in Tumbull ([1876] 3 All ER 549, [1_977] QB
224, [1978] WLR =45, 33 x, l\p “ap 132, OA)
In my judgraent, sucr divectons «s me Wal judge gave, were wholly inadequate. If is true that he twice referred to the qu >stion of
mistalen identity, once wher he was giving directions on the burden of proof, and also when he was dealing with the defence of alibj valsed by
the avpellant. But this was done s a periunciony manner, the slatement being merely made that if the jury felt that it was a case of mistaken
ndentsly or |f thene WES [euss cnable doulst about 2 they must acquit the appellant. 3
CODWLR B8, ede] 1 ALER 1E2S) the Court of Appeal in England said [1978] 1 All ER 1223 at JEQ.Z}hat ‘Rv
Tumbut ([__;_-1 Ky ‘u Sf DA, (1977 48 224, (19768] WILR 445, 63 CrAppRep 132, CA) is intended primarily to deal with the ghastly risk run in
cases of ﬂeeizng encoutiters.’ Counsel T the Steie raferred to this statement, with which he agreed, and urged that since it was ¢lear that
Clara Sankar dic not have & mele festing gance ai tha men in the room there was no need for the directions in Turnbulf ((1976] 3 AIEER 549,
[1977] QB 224, (1978] WS 445 A5 CroppRan 132 CAY do not myself apprehend that the guidelines in Tumbull ({1976] 3 ALER 549,
[1977] QB 224 [1973] W R £4F 83 CrArpRer 132 CA), where 8 variaty of situations and circumstances was considered, were meant to be
followect only in caser of teshina cpeze atess plor m(. the Couwt of Acpeal in Qakwell ([1978] 1 WLR 33, [1978] 1 All ER 1223) say $0. They
merelv xprassed 12 vy tha Femoal DT A R B4 11GTTI OB 224, [1976] WLR 445, 63 CrAppRep 132, CA) was 'intended pﬁmaﬁly
for cases of flestvra epconriern. | gtrazs the use o? the word ‘primarily” which bears no suggestnon of exclusiveness but emphasises
importance and sugnesis ore-emipenca | oaramly does not limit the range of a conception. Its use in Oakwelf ([1978] 1 WLR 33,
ER 1223), in my view merely irgicates that in the rours s opmion Tumbulf ((1976] 3 AlLER 549, [1977] QB 224, [1976] WLR 445, 63 CrAppRep
132, (,A} was of the first imnorianes 0 cages of flesting encounters which obviously provoke the greatest anxiety. But the use of =1he word
‘primarty’ wmalize i rav npimon, ther there mav be other cases which although not on the same level as that of the fleeting glance,
neveribalass reauirs the sanicvmert of *ha guidsines (aid down in Tumbod (19761 3 AlLER 549, [1977] QB 224, [1976] WLR‘, 445, 63
CrapoRep 132 CAY ~he nesareie Torthair uge haing di r‘a ted, of course, by the circumstances and issues which each case presents. In my
view, R v Oslovelt (197311 WLR 22 Q781 7 AL ER 1223), which was not a case of a fleeting encounter, and where the quality of the
identifizaton evrieres appearer 13 be faciruleny good, i’i“ll"f he understond in its own special setting, and cannot be regarded as auihonty for
the propositicr that Tumf (159 “T 2 Al TR B4 T1077] 0B 224, [1976] WLR 445, 63 CrAppRep 132, CA) is relevant only in cases o’f fleeting
encouriars, fodeeo ;
<t 0% L
waond be ity ot -”:z D M Wy is seanaymoeus wih the word ‘only’. This would clearly be wrong, as would be the assumption
that Iy "Pe vse ol the vy o W e Cen W Annesl intercded tha connotation of exclusiveness which the word ‘only” suggests. i
Neo prget 1 e % o 1{; ”! o 'w(!wrj ) dali seved the raspasiive jucgments of the court in both Tumbull ((1976). 3AiLER.5® [1977]
QB 224 [1970] Wi P A4F G2 Srasea ap "3 GAY and Qatowall ({(1978] 1 WILR 33, {1978] 1 AILER 1223), and it is reasonable to assume that if
it wer= inter r‘»=o i Oz teoll TAOTY 2 EE AR 113701 1 A1 SR AT o water down or qualify the views expressed in Tumbul! ({_LQZG] JAILER
Bag, 87y TR 174 ‘i”i“’"‘ W A4T BE TeAncRen 132 08) §wsuld have been done in clear and distinctly formulated terms.

Thot j2 e S Cvatart e cannt be classified 2s that of a fleeting encounter, at least not so far as the ewdenca of Clara
Sanka e conmaread, W Vo Do 2r the bl judee dngtl to bave impressed on the jury the fact that mistakes are sometimes made
even when parsomg 'Conse BHCH, D) fma wcﬂ 2rd e waraing sbout the snecial ~2ed for caution which the court in Tumbulf ({W
[1977] 0% 224 (5737 W 7 007 AN CoanRep 407 DAL anrearad to think should be given in all cases should definitely have beeq given in

fiis case fsee [1278, ° '<a' T To0 ap SR The matars whick 37 De Santos considered to be impediments o concentrated observatl:m are of
some memerd s the wnes #ennen gueht 1o nave paen drawn 1o ther. | agree with the observations of Lord Morris of Borth-v-Gest in
Arthurs v A-G fars Moo raland Fe sad a7 h 85 CrapoRen 187 & 108

1 e ACCUSE0 DESTEOIT WA ::erz“mo; e wio ey wel known 1o hirm by sight and if the conditions at the relevant time were such that
thare was naihin n isipeas Ar te pewant recocnition or to make recognition difficult, then a jury would mainly have to consider whether

the withess was L1h Fwhd 2nd aepsianie 7 wss for ihe ury to decide not only whether the police constable was a truthfui witness,
but also v-hesm Tres COMCHINGE W Toe exiRied af ire ttme when the police constable claimed to have seen and recognised thezaccused
vare sucn thar s sEns Caght Brvee hagn Mads . (RMpRass nine).

AT UTETE 2 A s dy an g OF Tranbind (P67 e ER 549, 11977 OB 224, {1976] WLR 445, 63 CrAppRep 132, CA) it is specifically
stated that the tral judne sroui sagiee e ihe ey o anv specinic weaknesses which had appeared on the identification e\.rldenc? There
Was 7 cl2ar onNeson 10 A0 DS o e maar caoer asient consideraon.

| DAUSE NEIS 10 Sy 133110 1Y LNGEIRIENGING iR A0 I evary Case where iclentification is an issue that the trial judge would be reqwred to
follow in Al e apastne Ciie el o t* PG 3 Al ER R4, [1977] QB 224, [1976] WLR 445, 63 CrAppRep 132, CA), thouch in my
view, ir gvery cags whers fae et sdesg, ooy shou’i na dwmw} akAut the need for caution. But the nature of the evidence adduced in
each case would celenming na :,; yeren u » sl junice should eke, ang indicate to him the range and degree of help and guidance fje should
afford tine jurv, For zxar trhan; ‘“nzm wibara the winses had only a fleeting glance of the wrongdoer would require fuller
direci3rs ther AC 1 ba : P owitness |;.m s6583 W0 A48 known the accused for some time before the incident in queston. And
there 1o, Of Couris no soooia moarant. wownnie sk e val judge is reguired fo use, once the jury is clearly aleried fo the besetting
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dangers and weaknesses which e sase presents, for each sumimation must, of necessity, be tailored to the particutar circumstances of the
case.

But the crucia. cusstior 428 wheingr “he nadaguacy of directions in relation fo the question of identification is fatal to the convigtion, as it
was in 7 v keane (1977 35 C-AppRep 247; This would appear to e so uniess this court is satisfied that there has been no substantial
miscarrizge of ;usm s for e Srate o sefisfy thus court that that is so. To be satisfied, this court must be able to say positively th?t if there
were correct diractions o reasoraiila lury would inevitably have arrived at the same conclusion of guill. (See State v Kowshall Persautd ((1974)
Appeal No 84 of 1974 vrranoredy (Driminal Appsal No 84 of 1874),

In my iudgment ike swdancea of dentiiicetion was so cogent and compeiling that a reasonable jury properly directed would inevit bly have
convigrac the appvlicm ' the drst place € 902927 10 be almost incontestable that Clara Sankar knew the appellant for some time
night i quasnan 3re sud et ithey vare inmediale

< S0

ra b eeen Bl o the very day of the incident. The appellant did not himself deny this; nor did he challe
any way. Inceed, the evida ¥ defence u @if is {hat e appellant, like Clara Sankar, lived in Church Street, New Amsterdam /) and that
he s'ari theie or ma richr o tog i withe ot significznce that in cross-examining the witness Kemrajie Sukhul Persaud, the
appellant addressad her i by he neme of )?;Lliq a aame by which she is also called. Sheila, for her part, said that the appellant, like herself,
lived in Church Strest, amd & 7 ohe <o hin 23 Dréen Sov the 1 otigquet by which Clara Sankar claimed to have known him alsq. Jairam
Jaipaul zalifies (o the vane alffec:
YVery liftle, ¥ 2o thing was ©
apprecitie that Thasz aerids v
to her cleim that she had Lo the aopalian

neghbours, and that 2

vt agamat this siror ¢ asoradalion of positive avidence, and a reasonable jury could not have; failed to
=l naghboues wnd knevs ane arotirer well, Once the jury accepted Sankar as a witness of truth i relation
2 their o 1!\- probiem would have been to decide (a) whether there was sufficient illumination
to faci'iate renorior ard ::‘ Fivgra ooy, athisthe thare was Nl&“'men* tima and opportunity generally to enable Sankar to recogniseithe man.
In refzton {o tha slament a7 (% gt arn aae slea oy *‘MM that ana of the men was holding a lighted lamp which Sankar had left on her
din'rgiarta hafopz retrrn o hel i oo ket thota was no evadence as io the degree of illumination it afforded, but it was bright e’nough to
enable one of the men 1o searc | for and fnd Sankar's jeweliery and moray, Further, Sankar said the light from the lamp when resting on the
dining-table was reflecticg into the bedrorm. She described itas a kerosene wall lamp, an article well known to all. Clearly she kept it lighted

during mie mghlsor secut reasars D e wncls, & reesonabie iy may well have thought that the lighting in the room was resasonab[y
gouod

Eut given famy cond 1aheng was fre sufiicient tima anc oppoertunity for proper recognition? In my opinion, a reasonable Jl1ry would
consider that there was A ha autes bwarad say that if someone is wall known to another it would not require much time to recognise him.

Sankar sz thar s :‘wrn—:r; wa3 nar nennbowr. Sne tastifiee thar he was i the room for about a half or three-quarters of an h%ur That
estimate shoud ba re¢uced to ancat twenty minues because of the known propensity for exaggerating estimates of time. But exen so, a
reasonale ry in ny viear, wousi have wovant (L iong enough 0 enable her to have recognised anyone she knew well, given the p Ltulate of
reasonanly 0aon dantivy. moresver, sanker esufied that the appeliant wok her jingles from her hand, and, putting each of four of her fingers to
his mautn. puied off fen mies ek s @et Arlough this exercise must no doubt have been executed rather quickly, it nevertheless brought
the pames nean W g2 Oinst :wxlﬂuw alimeat sace w facs, afording & good opportunity for recognition. The parties would e}lso have
been near 10 each Girgs darmw k i

Funfer, sankar sgw e e e3 06
the man evenis Naving passas. ‘-enr\ar Ficnm’
this was no mers T:aing =
played & stikingly i

v sed o her valuables e 1amp then peing in his hand, and when the incident was al si over,
10 nave sean ihe man udying himself with one of her garments. All of this shows clearly that
Svioe e Fpormameing more {0 a tableau of events in which the appellant, accordlr;g to her,

O regtremant ©oeanzan Chayr cogltaned on all thete mattars, some of which were parncularly arresting. They Wnuld not
have baaen dificall matiars iy 230 Thed gipaiernes vould re ve been obvious; in any case, a reasonable jury could not havq failed to
appregiae e mpcean e D d n( !.‘,m Loediges o e owen s prepery drected thereon.

[
i nave 130 1oab o sl S {20 of ‘ne. naa peen done. 3 reasonable jury, for the reasons | have attempted to explasn would mewtably

have r:acned ! crvoen oo b ihe r2gult, aere pus T msc arriage of justice despite the respects in which the trigl judge’s
sumrarcnowas D s b o 4T armess s s onea T oore a'sn vty tha reasoning and conclusions of the learned Chancellor and with the
w418
cend Ne s o st i ahand ot 2oske ol Bresedord named apratant, Waller Alleyne.
GEOHAE JA | erorely agh-F v 20 L sg NE s and with he reasens tharafor,
i
Appea ST adaegs o G S st T egpaiiand slowesd and fudgment of acquittal entered.

(1979) 26!WIR 411




