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! JUDGMENT

MASSTAH, Joh.:

The facts which lie behind the issues in this case may
be compendiously stated. Om Holy Thursday, 23rd Mar?h, 1918, an
¢leven-year-old school girl, to whom I ghall refer mérely a8
"honda!, underwent an unfortunate and distressing experience,
her own personal Gethsemane. She had just finished shopping

for the Baster holidays and was on her way to meet her mother

at o rendezvous in Regent Street. She had with her a pair of

pants that she had just purchased and in a small red purse the

sumiof $10.05.

.
' A young man approached her in Robb Street and told her
that a cousin of hers named Carol wished to see her, but as he

gpoke he held her hand and placed a knife to her gide. When

Rhonda asked the man where her cousin was, he told her that she
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was in a house near St George's Cathedral, andthat she should follow

him there, but that she should not scream. She was uvaderstandably

afraid and followed him to a yard in North Road. There he left her

outside, entered the yard alone and pretended to be calling Carol,
He then returned to Rhonda and told her that Carol was calling her.
Fe and Rhonda Lhen entered the yard together. Soon the man lifted
Rhonda's jerseF professedly searching for what he called "a baptism
mark® (whatever that is) and in doing so touched her breast. She
remonstrated with him, but her remonstrance did nothing to put him

off, for he prgceeded to pull down the gzip-fastener attached to her

pant30

Claude Ivan Low who lives in a yard next to the one where
the incident occurred, raised an alarm, whereupon the man snatched

Rhondat's purse and ran out of the yard. Soen after Rhonda com=

plained to her mother, and together they went to Brickdam Police

Station and reported the incident.

At an iientification parade held on 29th March, 1978, Rhonda
designated the jappellant as the person who assaulted her and stole

her purse and money. IHe was subsequently arrested and charged. At

a trial in the
convicted of rg

to terms of img

:High Court where he protested his innocenoce, he was

bbery under arms and of indecent assault and sentenced

risonment of ten years and two years, respectively.

He was also ordered to receive a flogging of twelve strokes in

reapect of the

Court against h

Several

offence of robbery under arms. He appealed to this

is convictionsg.

grounds of appeal were argued but I shall desl fully

with three of tFem only, not hecause the othews are of no moment,

but because the

former contain matters of the gravest importance

to this case and bear directly on the whole guestion of the faire

nesg of a crimi

It was ¢

nal trial,

Bntended for the appellant that the trial judge

nisdirected ...
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migsdirected the jury on the issue of corroboration which

directly arose because the virtual complainent wag a g&rl aged
eleven years (twelve years at the time of the trial) who gave
evidence under oath. ¥n such a situation corrclLoxzation is not
required as a matter of strict law, but it is an imperative rule
of law that the trial judge must warn the jury that it|is danger-
ous 1o convict on the uncorroborated evidence of a ¢hild so young.
This cautionary approach is embodied in Lord Hailsham's states~

mont at P 447 6f Director of Public Prosecutions v. Kiibourne,

(1973) 1 A1l E.R, 440 that -

ngide by side with the statutory excep-
tions is the rule of practice now under discus-
sion by which judges have in fact warned juries
in certain classes of case that it is dangerous
to found a conviction on the evidence of parti-
cular witnesses or classes of witness unless
that evidence is corroborated in a material
particular implicating the accused, or con-
firming the disputed items in fthe case s.eass
By now the recognised categories also include
children who give evidence under oath seseda

Z§ee also the Guyanese case of The State v, Alfred Kellman,

(1975) 26 W.I.R. 438, and Director of Public Prosecutions V.

Hester, (1972) 2 All E.R. 10564/

The issue of corroboration invited even greater attention
because the indietment contained a count for indecent Lssault
in relation to which the principles just discussed would equally
apply. The cases bearing on this aspect, both local atd foreign,
contain principles that are deeply entrenched in the#o mon law
and possess much compulsive power, but they are legionLand 80

well known that it becomes unnecessary to refer to the

I think I have said encugh to show, however, thLﬁ the

jssue of corroboration formed a prominent and vital pa&t of the
case (applying as it did to both counts of the indictment) end
required clear and careful directions by the trial jud&e. The

ahstract direction to which Lord Hailsham referred in Director

Of *+ "9




a-uﬁi,n

of Public Prosecutions v. Kilbourne (supra) end to which I earlier -

alluded was given in unexceptionable terms., But the learned trial

judge fell into grave error whken he attempted to explain what is
nmeant by the concept of corroboration. Basically, cormcboration
ig nothing mor' than evidence that strengthens or supports other
evidence, rendjring it more probable. As has been said so often,
there is no magic in the form of words %o be employed in explana~
tion of the concept; the verbal collocation and architecture are
matters for the judge himself. The watchwords nust be clarity and
precisensss of [content, and a definition, if one is %o be employed,
must contain the eszential slements of the concept so that ite
true hypostasis would manifest itself. The trial judge defined
corroboration ja nevidence of an independent nature which tends

to make you feel more sure that the incident cccurred",

Although that definition is basically sound, it was, for
a criminal triAl, inadeguate, and its scope was too wide and
imprecise, inagmuch as it did not include the restrictive require-
ment that the evidence must tend to implicate the accused in some

material particular, that is to say, it must connect or tend to

connect him wi%h the crime. Sixty-five years ago in The King v.

Baskerville, (1916) 2 K.B. 658, Lord Reading, Chief Justice, in

explaining the conception, employed the classic formulation which
eppears at p. 667 of his judgment and which has won universal

approbation. I propose now to guote it in full. He observed:

"We held that evidence in corroboraticn must
be independent testimony which affects the accused
by connecting or tending o connegt him with the
epime. | In other words, it must be evidence which
implicates him, that is, which confirms in some
material particular not only the evidence that the
crime has been committed, but alsc that the priase
oner committed it. The test applicable to determine
the nature and extent of the corroboration is thus
the samé whether the case falls within the rule of
practice at common law or within that class of
offences for which corroboration is required by
gstatute|.... It would be in high degree dangerous

G e
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to attempt to formulate the kind of evidence
which would be regarded as corroboration,

except to say that corroborstive evidence is '
evidence which shows or tends to show thni

the story of the accomplice that the accused
committed the crime is true, not merely -hat
the crime has been committed, but that it
was committed by the accused.!" (Underncor-
ing mine, )

In The State v. Gowkarran Persaud & Others, (197%) 24 W.T.R !

97, Chancellor Haynes, in discussing this subject, said (p. 103):

"What juries were exhorted or advised
was not to act on such testimony unless they ‘
found some additional evidence which they l
believed, and which tended to fortify his
credibility, or %o provide scome assurance,
or to make it pruvable or reasonable to
believe that the story of the accomplice
was true in its implications of the accused,"
(Underscoring mine. )

And at p. 105 (ibid.) he observed:

"It is important that the jury under-
stand that corroboration had to implicate
the accused; not to tell them so could be
fatal." (Underscoring mine. }

Those passages are a clear expression of accepted cardi$a1 prine

|
ciples, f |

In Re v, Mussin, (1966) Crim. L.R. 331, the Court of

Criminal Appeal applied the proviso to s. 4 of the Criminal Appeal
Act, 1907, and sustained a conviction because there was overwhelm-
ing evidence capeble of amouniing to corroboration, but |[the Court

was of the view that the trial judge's general direction as to

corroboration was incomplete and defective in that he did not

|
explain to the jury that unless the evidence implicated %he

accused it could not be regarded as corroboration,

In R._v, Longstaff, (1977) Crim. L.R. 216, the appellant

was convicted of attempted gross indecency. At the trial evid- |
ence was given by a police officer that the appellant th ough &
gap in the wall in a public lavatory had mede signs inviting

nasturbation, At the end of the summation prosecuting cgunsel i

invited vo0
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invited the judge to direct the jury as to corroboration. The judge
then gave a warning to the jury and explained what was meant by
corraborative gvidence, but he did not add that it must be evid-
ence which impliceted the accused in the offence. The accused

appealed, The appeal was allowed, the Court holding that it was

impossible to say that the jury had not been confused and may not
have convicted on an imperfect understanding of the law and the

gvidence. ;

In the iFstant matter the trial judge's exror was iwofold,
for not only was his general direction deficient in the sense just
discussed, but he complicated matters by indicating as corrobative
testimony for tie jury's consideration certain portions of
{laude Low's edeence which lacked that character. From the
window of his h?me Low had sesn a man choking Rhonda and attemps
ing to pull down the zip-fastener attached to her pair of pants.
Low was unable to identify the man, and certainly never at any
stage identified the appellant as the man he had seen. Although
tending to show consistency of Rhondals story, Low's evidence
in no way at a.lilf, implicated the appellant. The evidence tendéd to
confirm that a érimeﬁas committed, bubt not that the appellaﬁt
committed it. Yet the trial judge treated Lowfs evidence as
evidence capablé of amouniting to corroboration., He directed the

Jury thus: 5

"7 gaid there is some corrcboration. Low
saw when|the man in the yard was trying to unzip
her pant§. Low saw when he choked her. Low saw
her in the yard."

‘The learned trial judge had earlier directed the jury in almost

ginilar terms.

There could be no doubt in the Jjury's mind that some

occurrence had 4aken place., This iz indisputable. The crucial

guestions weres: | Bxactly what had happened, and who wass the nan
involved? Was it the man in the dock? The danger that

eventuated ...
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eventuated from the direction just cited was that in obledience 1 Ji
to the judge's injunction the jury may have warned themselves
of the danger of acting on uncorroborated testimony; and there-
fore embarked on a quest for corroboration; and they may have

considered that they had found it in the evidence which|the $rial

Judge wrongly told them could be treated as "some corroboration',

And if they found such evidence to be credible it may have led

them to regard Rhonda's evidence as more probable, to a%cept the

State's case, and therefore to convict the appellant. TIn those i FW
circumstances a palpable injustice would have been perpetrated

unknowingly, since tes*imony that was not corroborative in character

would have been accepted and acted upon as if it were, the jury not i »i
realising (since they were not so directed) that they could only

80 act if the evidence, either intrinsically or inferentially,

i
implicated the appellant. Clearly it did not. /See R, v. Thomas, !

(1959) 3 A1l B.R. 522, R. v. Sailsman (No, 2), (1963) 6 W.T.R. 46,

Hric James v. R., (1970) 16 W.I.R. 272 and R. v. Neville Stora,

(1975) 24 W.I.R. 300,/

Sometimes difficult and challenging questions arise in

|
Kowshall Persaud, (1975) 27 W.I.R. 82, R. v, Sims, (1946) 1 al11

f
relation to the conception of corroboration, as in The State v. 1 _1

E.R. 697, R. v, Campbell, (1956) 2 A1l E.R. 272, Director of f

Public Prosecutions v, Hester (supra), Director of Public|Prosecu~ l wi

tions v. Kilbourne (supra), The State v, Gowkarran Persaud and

Others (supra), Boardman v. Director of Public Prosecutions,

(1974) 3 411 E.R. 887, R« ¥. Codrington, (1974) 27 W.I.R. 279. | }

The instant case presented no perplexing problems and should
not have produced the erosion of the fundamental principlés to

which I have referred.

Another feature of the summation that fell for con%idera-
tion was the failure of the learned trial judge to directlthe
jury in relation to a complaint which Rhonda had made to her

mother ...
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mother soon after the incident. It is clear law that evidence of
such oonpleint, although legally admissible, is relevant only to

the extent that it may serve to demonstrate consistency of the

conduct of thle complainant with her evidence in court, but it does

not amount to corroboration. Some of the cases which constitute

the authoritnyor that proposition are R. v. Wood, (1877) 14 Cox

46, Re_v. Lilllyman, (1896) 2 Q.B, 167, R, v. Kiddle, (1898) 19 Cox

77, Re_v. Osborne, (1905) 1 K.B. 55l. But the concept appears to

have much clder roots, going back as far as Bracton who wrote in

the reign of Henry IIT,. Zﬁee also Hale's Pleas of the Crown,

Vol. i, 633 and Hawkins'! Pleas of the Crown, Book i, c. 41, 8. 9./

The provenance of that ancient principle appears to have been %be
ggsential reqﬁirement in the distant past that the prosecubrix in
& sexual case|should have raised a "hue and cry". BEvidence of
that hue and c¢ry, which was nothing if not a complaint, was

always admissible,

The 1oéical basis of the principle that a complaint cannct
be corroborative evidence is that such evidence must derive from
an independent source, so that one cannot corroborate oneself,

/Bee R, v. Christie, (1914) A.C. 545, at p. 557. See also Re w

Gloumeau, (1974) 22 W.I.R. 28,7 I venture to think, however,
that the jury; composed as it was of laymen, would have had an
overpowering impulsion (as the judge in Christie had) to treat
the evidence Sf the complaint, adduced by Rhonda's mother, as
oorroborative‘evidence, perhaps because - "In ordinary affairs

we are often influenced hy the fact that the maker of the doubted
statement has consistently said the same t hing ever since the

event described happened,® Zfer Lord Reid in Director of Public

Prosecutions vs Kilbourne (supra), at p. 456;7 4 duty therefore
|

devolved on the trial judge to see that this danger was obviated,

It was in this light that Lord Parker, C.J., in R. v. Goddard,

(1962) % A1l E.R., 582, observed (at pe 586):

"Boually ...
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"Bqually, in a cage,
sexual cases,
a jury will treat as

as in many

where there is danger that
corroboration some-

thing which is incapable of being cor-

a duty on the

It is unfortunate that the learned trial judge overlod

important aspect of the case,

This approach was wWrong.

the whole pr

roboration, there must be
Judge to explain to the jury what is nct
corrovoration, as for example, a complaint
made by the complainagnt," '

And in Lillyman (supra), Hawkins, J,, speaking for tge

Crown Cases Reserved, said (p. 178):

"We think it is the duty of the Judge
to impress upon the Jury in every case that
they are not entitled to make use of the
complaint as any evidence whatever of those
facts, or for any other purpose than that
we have statec," (Underscoring nine, )

this sdventitious comment :

"She" (Rhonda's mother) "also repeated, )
under Cross-examination, what hep dauvghter
Rhonda had spoken to her. I do not propose

to repeat what she saia Rhonda told her,"

ocess of assessment and evaluation the Jur;

Court for

oked this

In reference thereto he made only

The peril to be avoided was that in

r may, with

catastrophic consequences,

have unwittingly treated the

complaint

as corroborative evidence, perhaps for the reasons sugéested by

Lord Reid in Director of Public Progecutions v,

Kilboumne (supra),

They ought to have beenkold in the clearest terms that

never serve that purpose,

As Luckhoo, C. pointed out in R. v,

it coulad

Samad & Others, (1969)

15 W.I.R, 35, at p. 37:

"One of the functions of an appellate

court is to ensure not only that what ig

stated by the learned trigl Judge has been

fairly stated, but that
sary and fair to state was not omitted,

lest the result of the juryts verdict might

be affected thereby.t

what it was neceg=-

For the reasons which T have endeavoured to express, T

would ...,
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would hold on £he evidence, the directions and the state of the
auvthorities th§t the jury were not guided on the issue of cor=-

roboration as they ought to have been. This, by itself, would .
he Tatal to th% conviction, but there are other imporbtant gues-

tions that require to be determined.

The first relates to the identification parade at which
Rhonde pointed|out the appellant as the man who assaulted her and
stole her money. When Rhonda complained to the police on the day

of the alleged incident she told them that her assailant was "a

Negro man with an Afro hairestyle and wearing a little beard.”
The identification parade was held six days later., In my judg-
ment, there wag sufficient time for the police to secure for

service on the parade other men wearing a similar hair-style.

Detective-Ingpector Afzal Qualander who conducted the
perade and Claude Ivan Low who was there to see if he could identify
the man he had seen, botl testified that on the parade there were
other persons besides the appellant wearing the Afro hair-style.
The appellant controverted this evidence, claiming that he was

the only such person on the parade, Significently, Rhonda agreed

that that was g0.

The paramount importance of this aspect is thus patent, more
agpecially sinde Rhonda said that the appellant!s hair-style was
one of the phyjiognomical features that aided her identification.
The problem which is directly raised by the state of the evidence
ig that the jury may have accepted Rhonda's evidence on this issue
rather than thét of Low and Cualander. The situation therefore
demanded careful directions of a particular character to which I
shall presently refer, If the jury accepted the evidence of Low
and Qualander instead, then those directions would not apply,

there bveing no |[danger to be avoided. The duty of the lesarned

trial judge was to approach the issue from both standpoints (simce

he a9
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he could not know whom the jury would believe) and to give the
respective appropriate directions, leaving the eventual resolu-

tion of the prodlem to the jury.

If, indeed, the appellant was the only man on the parade
with an Afro hair-style, then the parade was gelf=evidently
undesirable and manifestly unfair. Rhonda had mentioned to the

police that the appellant had an Afro hair-style and |"a 1little

!

beard". At the parade Detective~Inspector Qualander made it
clear to her that she was there to ses if any of the men on the
parade was the one that assaulted her, If the appellhnt was the
only man with an Afro hair-style, then Rhonda's attenrion would
immediately heve been directed to him, And if, as Rhonda said,
he had a beard as well (apparently there were others with beards),
then it does not require much imagination to realiss Lhat the man
with the Afro hair-style and the beard must have stood out "like

a sore thumb" as Lord Parker, C.J. phrased it in R, vh Gerard

Frederick Jones, (1969) Times, July 22, I do not thiLk it is

unfair to suggest that she must have had her eyes on @imfrom the
very outset, for here was a man fitting the very description that
she had given to the police., It is no wonder that in answer to
the appellant she testified as follows: "T idenﬁified.you by the

hair, long face, long nails and beard,"

In a criminal trial, if justice is not to miscarry, it is
esgsential that the identification parade shall have been properly
conducted., As long ago as 1925, in Thomas Dwyer, AllJn Ferguson,

I
(1925) 18 Cr. App. R. 145, in which the appeals were allowed,

Lord Hewart, C.J., in a different context, drew attentlion to the

necessity for fair and proper identification. He said (p. 147):

"The trial was perfectly satisfactory
except in two respects, each of which was
crucial, In the first place it was made
plain that the witnesses who were %o identify
the defendants, witnesses who had seen them

in ae e
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in thl dusk or in the dark, had been shown
extrenely good photographs of them before they
were invited to enter on the task of identifi-
caﬁion?". e o :

/See also the Jamaican case of R. v. Gibson, (1975) 24 W.I.R.

296:7 But z problem somewhat similar to the one in the instant

case arose iT The State v, Vibert Hodge, (1976) 22 W.I.R. 303
where the complainant appeared to have identified the appel-
lant by his !old teeth. The appellant, who was indicted with
robbery under arms, was the only person on the identification
parade with gold teeth, and Inspector Troyer who conducted the
parade testified that the appellant was identified only after all
the men on the parade had opened their mouths. The complainant
admitted that she asked the appellant to open his mouth because
she wanted to be "doubly sure" and that "the gold ﬁeeth made
(her) doubly%sure." In this climate of unfairness, careful and
adequate dirgctions on this issue were imperative; failure to
give them wag one of the reasons why the appeal was allowed and

the conviction quashed,

The approach that the trial judge should take when faced

with this situation was clearly explained by Haynes, C. in

The State v. Xen Barrow, (1976) 22 W.I.R. 267, where the appel-

lent on an identification parsde was the only person with a
scar on the left side of his face. The complainant, who had
been robbed of hig jewellery by a number ogﬁen, told the police
that he could identify only one of them, and he described'that
men as a "shgrt, dark Negro man" with "a scar ;n the left side
face," A% the parade the complainant picked out the appellant
o that man. | It must have been very easy for him to have done
go. The appellant was duly convicted. On appeal, one of the

contentions advaenced on the appellant'!s behalf was that the

identification parade was unfairly conducted.
To understand fully the principles which apply to this

aituation ...



gituation I would refer to certain passages in the Jjudgment of
l the| learned Chancellor wherein are stated certain basic proposgi-
tiops that underlie his conclusion that fthe jury had not been

pro?erly directed, With his juridical reasoning I respecifully

and entirely agree. At pe. 271 he observed:

1 Later,

"The next objection considered is the
submission, in effect, that the identifica~
tion parade was unfair; that this unfairness
rendered its evidential value nugatory: and
that the trial judze ghould have so directed
the jury. It raises three gquestions: (i) Was
the parade unfair? (ii) If it was, what
effect, if any, would this have on the pro~
bative value of the identification on oath
at the trial? And (iii) What directions
were necessary?"

he continued {on the same page) thus:

"T'o my mind, it is imposgible to hold a
test fairy if only the suspect in a line-up
can possibly completely fit the description
of the criminal given to the police and
etched in the memeory of the witness."

At pe 272, the learned Chancellor said:

"What then was the effect, if any, of
the identification of the appellant at such
a parade on the proof of identification on
oath at his trial? This depends on the true
evidential relevance and value of an identi-
fication at a parade, If the two things are
gseparate and unrelated, then the Jjury, and
this court on appeal, might legitimately
limit its consideration %o the identifica-~
tion at the trial. If they bear upon esach
other, then the probative strength and
reliability of the identification at the
trial might depend on what happened at the
parade, I think that as a matter of logic
and commonsense this latter is the correct
position: they interrelate. T proceed to
demonstrate this proposition:

First of all, I take the view that the
identification at the parade is not, at the
trial, substantive proof or evidence on
which guilt can be solely rested. An accused
cannot be, at his trial, linked with a crime
only by the evidence that at a parade he was
picked out as the offender. He must be iden-
tified by a witness on oath at his trial.

And the evidence that, shortly, or at some
time after the crime, the witness picked him
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out in a line-up fairly held is admissible
as relevant to the reliability of his iden-
tification at the trial in that it tests, or
strengthens, the trustworthiness of that
evidence."

At p. 273, he| declared:

And at

"In my opinion, it is the identification
at the parade which gives probative value,
welghtt and reliability - if any ~ to the sub-
gequent idemtification from the witness~box,
in the estimate of the Jury."

p. 274, he continued in the same vein thus:

tMhe identification et the parade is to
my mind the crucial test znd not the identifi-
cation in court. What the witness does in
court[is jugt to identify under oath the person
he identified not under oath, at the parade.
He do%s not then scan the features of the
accused in the dock to decide then if he is
the guilty man. He did this at the parade. A4t
the preliminary inquiry he just picks out the
man he identified at the parade, and who, he
knows| by then, has been charged with the offence;
and at the trial he points out the person he
identified in the magistrate's court. So that
reliability of the identification in courts
truly rests on the reliability of the identi-
fication at the parade; and this, in turn,
depends in substantial measure on the fairness
of thr parade itself."

Having stated those propositions, the learned Chancellor next

addressed the question of the directions that the issue required.

At p. 276 he asserted:

nThe identification parade was not fair,
and the trial judge, in his summing-up should
have discussed this aspect. 1In the circum=
stancles of this case, he should have directed
the jury specifically on the need for & parade
to be| a fair test and on the relewance of any
proved unfairness to the reliability of the

trial| identification. He sbould have pointed

but tc them that there was an element of
unfairness disclosed in the evidence, and that
it was for them to consider and decide how far -
if at; all ~ it affected the weight of the trial

Tdentification." (Underscoring mine.)

T have quoted at some length from the Chancellor's judg-

ment because it offers invalusbleguidance in relation to

certain basit principles that are quite often misunderstood and

gsometimes ...




sometimes overlooked. The trial Judge in Ken Barrow overlooked
them and geve no such directions. Indeed, he did not deal with

thir matter at all. It was s fatal flaw,

It was no less a flaw in the instant case where the learned
trial judge never addressed himself to the gquestion either, although
the |appellant specifically raised it in his defence. Nothing must
ever] deflect a trial judge from his overriding duty to ensure that

the prisoner receives a fair trial. The trial cannot be fair if

the identification parade was unfair, and if the +$rial Judge omittad

to deal with the problem., As Lawton, L,J. said in R. v. Oshorne

and Virtue, (1973) 1 ALl E.R. 649, at p. 657;

"The whole object of identity parades is
for the protestion of the suspect, and what
happens at those parades is highly relevant
to the establishment of the truth,"

ind as Crane, J.A. (as he then was) said in Ken Barrow (at p. 279):

"The mounting of an identity parade is a
necessary exercise in proof of the very next
question that arises after proof of the corpus
delicti, viz,, proving the identity of the
accused. It is the initial step in the pco=
cedure by which the prosecution brings offend-
ers to justice, and it is for the reason that
courts cannot supervise the staging of it,
that it is of importance that its conduct
should be scrupulously fair."

The basic principle must be that in a case where the

suspect possesses some strikingly outstanding physical feature
to which reference has been made by the complainant anterior to

the i#entification parade, some persons similarly endowed by

natur% or marked by misfortune should be placed on the parade as
well. T do not myself believe that it requires much ingenuity to
do th%s, but there may be cases where it is extremely difficult %o
achieve it, although it is impossible and indeed undesirable to
attempt to assign such cases to tight, definitive cafegories.

They must be dealt with as they arise. A few exemples may be ziven.
It may not be easy to assemble a number of men each bereft of one

ear, or with an index finger missing, or an eye completely closed,

O oee
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or & cleft nose. (Luckhoo, J.A. adverted to this problem in

Ken Barrow,
stances, an

although an

at p. 283.) In my opinion, in such unusual circume
identification parade should not be held at all, for

identification parade is generally desirable it should

never be fzrcical, If farcical, it serves only fto dilute the

quality of the State's case and does not advance the cause of justice.

Tty

e

directions

. Thgw!hird matter to which I would refer concerns the non-

f the trial judge in relation to certain statements

i

which Rhonda and her mother made to the police. .In her statement

Rhonde did not meution that the appellant had touched her hreast.

Her mother,

Iin her statement, 4id not mention that Rhonda had com-

plained to Her that the appellant had touched her breast. ﬁt‘t@e_

spreliminary
evidence as

agstonishing

inguiry Rhonda mentioned no such thing; there is no

to what her mother said there. I.find it rather

therefore that at the ial Rhonda testified that the

s

appellant had lifted her jersey and touched her breast, Her mother

testified that Rhonda had complained to her that the man had done so.

T should ha

the police,

‘e thought myself that Rhonda would have reported this to

or, at least, have mentioned it to her mother who in

turn would have referred to it when she gave the police her state-

ment. But,as I said earlier, it is to be found in neither state-

ment. It wauld not be commonsensical to think that the police, if

they had been so informed, would have omitted so vital & matter

from both siatements.

Bearing in mind that the appellant was indicted with

indecent asgault, this portion of Rhonda's evidence was of para-

mount importance. It appears to have been the prosecution'’s focal

point at the trial, although there was evidence as well that the

appellant th lifted Rhonda's jersey and had pulled down the zip-

fagtenar on

her pants, conduct which, in my view, would conati

tute indecent assault. (I am thinking only of the actug reus.)

But if there was any doubt about that conclusion, there could be

NOILE sasse
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nene in relation to the touching of the breast; that was clearly

an

as

the
cas
27,
(19

indecent assault,

In this matter I rather doubt that it could properly be said

a2 matter of law that a contradiction or inconsistency arose of

kind that necessitated the directions agitated in the local

e of The State v. Balram Gobin & Others (Criminel Appeals Nos 26,

28 and 29 of 1975) and in the Trinidadian cases of Daken v, H.,

64) 7 W.I.R. 442 and Slinger v, R., (1965) 9 W.I.R. 271, both

of which were cited with approval in Gobin. In the instant matter,

EQp%Qg_had not contradicted herself as witnesses in those cases had

don

.. mad

» but had merely, at the eleventh hour, and for the first time,

¥

@ a damaging allegation against the appellant. She had omithed

to do so earlier, If she was guilty pf anything it was of an omis-

i
.8ion rather than a contradiction or inconsistency.,

e .M.L,Mh

The learned trial judge appears to have treated this issue

as }f it were a csase of a manifest inconsistency or contradiction;

wer

this would have been beyond reproach if his directions thereon

adequate and had embraced all the relevant evidence. TUnfore

% tunately, this was not so.

“'«;&'..“"I

The learned trial judge dealt only with Rhonda's omission

at the preliminary inguiry. There was s complete failure to deal

with

the statemenis to the police. To my mind, these statements

were of the utmos? importance since they were made at the police

station on the same day of the incident, within an hour of its

occurrence, With only such a short temporal interval the matter

must then have been very fresh in the minds of both Rhonda and

hern

mother. At the trial Rhonda said that in the Magistrate's

Court she said nothing about her breast because she was asked

notling about that. That she was not asked is not surprising.

How

could she have been asked about it when there was nothing of

it in her statement to the police? If the prosecutor at the

preﬂiminary inguiry had asked her about it, he would have been

. gpeculating ..
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speculating and perhaps, wittingly or unwittingly, have been . - o

inviting her to embellish hexr story. Quite properly he 4id no such

thing, It 1s perplexing that Rhonda gave the impugned evidence at

the trial. [If the prosecutor asked her about it, one wonders on

what basis he did so, since there was nothing in Rhonda's deposition

v or in her stftement to the police to justify it, If Rhonda preof-

fered the evidence at the trial, then why did she not do so in the

Magistrate's Court as well? Did jgomeone prompt her to volunteer

PR LR L R TE T TL R I O PRSI &Gv 4, ‘. Ly

it? Did $he event cceur. at all? Was it an attempt to glld the

1ily or to make assurance doubly sure? Did her early reticence

i

derive from an understandable delicacy about the subject and a

scnasa of shame at such intimate self-disclosure?

H
H

All of these matters should have been discussed with the
jury making |it clear to them, however, that in the final analysis
the agceptance and the weight of the evidence were essentially

matters for them, @u@nattention being given to the explanation

Rhonda offered. These were decisive matters which may well have

adversely affected the jury's estimate of Rhonda's credibility.

And having #egard also to her age, to the unfairness of the iden~
tification parade, the rather curious circumstances of the robbery,
and to the ividence as a whole, the jury, if they had been prop-
erly directed, may not have considered Rhonda's evidence to be
credible. Qn the other hand, these matters may have generated

no doubts in the minds of the jury and may have made no differ-

[

ence whatever to their verdict. But the matter should have been
lefﬁuwéﬁbmt_gm_;g;_thei?_gqgiﬁation and resolution, for no one

can say vwhat the exact mental processcs of the jury would have

been if they had been properly directed on this issue. kﬂ/}

LA T P P SR

It wes incumbent on the trial judge, after dealing with
all those matters to which attention has been directed, to
direct the jury that if they did not consider Rhonda's evidence

to be crediple,no question of corroboration could arise, and

that eee
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that it was their clear duty in those circumstances to acquit the

appellant. Lord Hailsham adverted to this proposition in Director

of [Public Prosecutions v. Kilbourne (supra)., A% p. 452 he saic:

"Corroboration is only required or afforded
if the witness requiring corroboration or giving
it is otherwise credible. If his evidence is
not credible a witness's testimony should be
rejected and the accused acquitted, even if
there could be found evidence capable of being
| corroboration, Corroboration can only be
afforded to or by a witness who is otherwise to
be believed., If a witnesa's testimony falls of
ite own inanition the question of hig needing,
or being capable of giving, corroboration does
not arise ..., Corroboration is a doctrine
applying to otherwise credible testimony and
not to tesfimony incredidle in itself,® (Under-
gcoring mine.)

Those observations, with which I agree, express the true

view of the law, In R, v. Kilbourne, (1972) 1 W.L.R. 1365, the

Court of Appeal quashed the conviction in respect of the offence

of Attempted buggery because the evidence of the complainant, a

boy named Mark. aged nine years, was considered to be unsatisfactory
and unreliable, (See p. 1368.) The House of Lords appmved of the
Cou‘t's decision in relation to that specific charge. A% Pe 452

of Director of Public Prosecutions v, Kilbourne (supra) Lord Hail-

F
sham said: "In the present case Mark'!s evidence was corroborated.

But it was not credible and the conviction founded on it was rightly

quashed." dee also The State v, Lloyd Harris, (1974) 22 W.I.R. 41,

at pp. 65-67, and the judgment of Orane, J.A. (as he then was) in

Kirpeul Sookdeo & Others v. The State, (1972) 19 W.I.R. 407, at
pe 42747

Of course, this does not mean, asg was argued and decisively

rejected in Boardman (supra), that evidence must be accepted without
a_doubt before it could afford or require corroboration. That asserw
tion|extends the proposition beyond its true juristic limits. The
true|position is that before a witness's evidence could afford or

be thought to require corroboration, it must be intrinsically

credible, The two conceptions are not the same, To attempt to

equates ..
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eqgiate them is to misunderstand Hester, Kilbourne and Sims, as -

Lord Hailsham observed in Boardman, at p. 907.

The gquestions in relation to corroboration, the conduct of
the identification parade and the evidence concerning the touching
of the breagt were the main ones propounded for resolution in this
matter. Bu% the complaint wee also made that the defence had not
been adequately dealt with. That contention succeeds, in my view,
although I do not propose to essay a critical analysis of the
position. will content myself in this appeal only with refer-
ring to samE of the important cases bearing on this guestion in

order that some guldance may be provided generally., In Samarco &

Ezaz Ve Re,|(1953) L.R.B.G. 150, Sir Peter Bell, C.J. read the judg-

ment of the|Court of Criminal Appesl, and made these hortatory -

observations (p. 150):

"Wow it is clearly settled law that it is of
paramount importance that the summing-up must
fairly put the casc for the defence, whatever it
may be. No matter how trivial or stupid, ox
unlikely the defence may be, it is of paramocunt
importance that the judge in his summing-up nust
fzirly put that defence to the jury." (Under-
gcoring mine. )

See also Benjamin Henry Dinnick, (1910) 3 Cr. App. R. 77, R. v,

THill, (1911; 22 Cox 625, R, v, Henry Mills & Bdith Mills, (193%6)

25 Cr. App. R« 138, David & Watkins v. R., (1966) 11 W,I.R. 37,

Julian v. Re, (1969) 13 W,I.R. 66, The State v. Gowkarran Persaud

afid Others (supra). I pass to another matter.

T confess that i1t would be disingenucus if I attempted to
gay that it has not caused me some perturbation to discover that
the learned trial judge on the issue of identification made no
use of the important guidelines specificelly prescribed for that

question in|The State v, Michael Greene & Walter Allaeyne, (1979)

26 W,T.R. 395. 7Tt is regrettable that he found himself unable,
on this 1ssue, even to warn the jury of the special need for

caution in accepting evidence in relation to visual identification.

I L
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I would allow the appeals What has caused me very anxious

..

concern is whether a new trial should be ordered. The principles

A P

tPrich arc germane to this question are well-known and do not

require expatiation or even restatement. I have no wish to be

v i

thought pedantic but I would point out, nevertheless, that in

ﬂhe State v. Lloyd Harris (supra) Heynes, J.A. (as he then was)

Jut together (pp. 69-72) a collectanea from cases in various
Sommon law jurisdictions bearing on this gquestion. I would sdd
the instructive Jamsican case, Reid v, R., (1978) 27 W.I.R. 254,
which wag decided by the Privy Council., On a full consideration
of the principles emaneting therefrom, I am of the opinion thrat

the interests of Justice dictate that a new trial be ordered.

K. S. MASSIAH,
Justice of Appeal,

Drted this 15th day of November, 1981.

FUNGwA~FATT, Joh.t

I, too, agree that the appeal should be allowed and a

ew trial ordered.

o

C. Jo E. FUNG-A-FATT,

Justice of Appeal.
13. 11, 81.
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IN THE COURT OF APPRAL OF TEE SUPREME COURT OF JUDICATURE

oot

CRIMINAL APTTAL WoS 6" OF 1979,
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THE STATE
againgt
} KRITH MAYERS
E£FORE:
The Hon. Mr R. E. Luckhoo - Justice of Appeal,

The Hon. Mr C. J. B. Fung-a-Fatt - Justice of Appeal.

The Hon, Mr K. 3. Massigh - Justice of Appeal.

1981l: October 13%, 14.
November 13.
B, De Santos for the appellant.

TI. Chang, Senior State Counsel (ag), for the State.

JUDGMENT

R, H. LUCKHOO, J.A.:

| Without stating reasons, I agree that the appeal he

urt in The State v, Ashraf Haniff (Criminal Appeal Noe. 23 of

allowed. Having regard to the principles reiterated by this
C

1980 = judgment delivered {th March, 1981), by which the Courb

should be guided in the exercise of its discretion on the order-

ing of a new trial, I would agree that, on a consideration of the

relevant factors to be borme in mind, there should be a new trial.

Sbe algo Dennis Reid v. The Queen, (1979) 2 A1l E.R. 904, also

reported in 27 W.I.R. 254, State v. Chandrica Persaud Sanichara

(Criminal Appeal No. 30 of 1979 - judgment delivered on 27th

April, 1981) and State v, Lloyd Harris, (1974) 22 W.I.R. 41.

Dated this 13th day of November, 1981.

R. H. LUCKHOO,
Justice of Appeal.



